" RAVALLI COUNTY ATTORNEY

George H. Corn, County Attorney Ravalli County Courthouse
T Geoffrey Mahar, Chief Deputy 205 Bedford Street, Suite C
John Bell, Deputy Hamilton, MT 59840
Karen Mahar, Deputy Phone (406) 375-6750
William E. Fulbright, Deputy Fax (406) 375-6731
Alex Beal, Deputy
MEMO RECEIVED
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Ravalli County Commissioners

S Y B Y

RE:  Number of County Commissioner Votes Necessary To Take Official Action

FROM:  George H. Corn

DATE:  April 21, 2008

Dear Commissioners:

You have requested a legal opinion regarding the number of County Commissioner votes
necessary to take official action on County business. The answer is that you must have the
vote of at least three (3) commissioners to take official action.

This memo supplements a November 21, 2007, memo generated by Deputy County Attorney
Alex Beal, recommending that you have not less than three (3) commissioner votes to take
official action pending further legal research. Karen Mahar has recently reiterated that same
recommendation orally to the Commissioners prior to several public meetings. This memo sets
for the detailed legal support for these recommendations.

First, in order to conduct an official “meeting” of the Board of County Commissioners to hear.
discuss, or act upon a matter over which the agency has supervision, control. jurisdiction, or
advisory power. there must be a “convening of a quorum of the constituent membership™ (in
person or by means of electronic equipment). §2-3-202, MCA. The term “constituent
membership™ refers to an entire group of individuals possessing statutory authority to make
decisions by majority action, such as county commissions. 42 MT Atty.Gen.Op. 51 (1988)
Therefore, the law is clear that in order to have a meeting to take official action you must have at
least three (3) of the five (5) elected county commissioners present by some means.

The next question is how many votes of the members present at any given meeting are necessary
to take action. There is no general statute in Title 7, part 21 (Conduct of County Government)
which answers this question, so we must look at several specific statutes to determine the answer.
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Ravalli County Commissioners
April 21, 2008
Page 3

Finally, there has apparently been some confusion to this issue because of the fact that some
other boards within the County may make decisions by majority vote of the members present at
any specific meeting. I note for you that thesc boards are usually of an advisory or administrative
nature, not independent local governing bodies or political subdivisions. For example, under §7-
1-201(1), MCA, a board of county commissioners “may by resolution establish the
administrative boards, districts, or commissions allowed by law or required by law to be
established...” For these cstablished boards, “[a]ction may be taken by a majority vote of
members present and voting, unless the resolution creating the board, district, or commission
specifies otherwise.” §7-1-201(11), MCA. Thercfore, the board of county commissioners retains
the right to establish these administrative boards and specify how many members of those boards
may take action. This is distinguished from the statutes for governing bodies themselves,
presumably because administrative boards are ultimately responsible to the local governing body
that created them.

Given all of the above, it is my advice to the Board of Commissioners that any official action
taken by the five-member commission be by majority vote of the entire membership, or at least
three (3) commissioners. With that being said, pleasc note again that a quorum of three (3)
commissioners constitutcs a valid meeting, during which issues may be discussed and public
comment taken. However, a vote of the entire quorum (three members) would then be necessary
to take any official action. The only exception to this is enactment of ordinances, which may be
approved by a majority of members present after consideration at two separate meetings at least
twelve days apart per §7-5-103, MCA.

This memo should not change your standard practices, as it is my understanding that the current
board has not passed any measure with a vote of fewer than three commission members. If you
have any questions, please lct me know.

GHC:hs

Cc: Harold Blattie, MACo (clectronic copy)



